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Introduction
In a generic sense, right to be forgotten (“the right”) can be delineated as a right of an individual "to
determine for themselves when, how, and to what extent information about them is communicated to
others”. The right gives an individual increased control over information about them. Interestingly, it is
an evolved right and there is no explicit mention of this right either in international human rights
instruments or in most national legislations. The underlying basis for the right lies with the argument
that information may lose importance with the passage of time and for the same reason access to it
should be restricted. Being a relatively raw and fresh subject, the scope of the right is undefined and
still being explored.

The Google Spain Case
The right came fore with the decision of the Court of Justice of European Union (“CJEU”) in the
landmark Google Spain case of 20141, where the CJEU held that individuals have a right to request the
search engine operators (recognized as “data controllers” in the same case) operating in European
Union (“EU”) to take down the search results popping out as a result when their name is searched in
the concerned search engine subject to fulfilment of certain criteria. As Global Data Protection
Regulation (“GDPR”) came out in 2018, the right was not explicitly granted, instead, it was extracted
and evolved from Article 7 & 8 of Charter of Fundamental Rights of European Union as well as from
data subject rights under European Data Protection Directive (Directive 95/46/EC). The fundamental
concern in front of the CJEU was to strike harmony between right to privacy and data protection with
the right to expression and information, as both are qualified rights and not absolute rights subject to
three-part test, namely legality, necessity, and proportionality.
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Right to Erasure
In many jurisdictions, particularly EU, the right is also known as right to erasure, even under GDPR,
both the rights are collectively enshrined under Article 17. However, a closer study of the subject
suggests that in a legislative sense, right to be forgotten and right to erasure are slightly distinct, where
right to erasure says that a data subject should have the right to have his or her personal data erased
and no longer processed subject to fulfilment of certain criteria2, right to be forgotten is an extension
of right to erasure in such a way that a data controller who has made the personal data public should
be obliged to inform the controllers which are processing such personal data to erase any links to or
copies or replications of those personal data3. In doing so, that controller should take reasonable
steps, taking into account available technology and the means available to the controller, including
technical measures, to inform the controllers which are processing the personal data of the data
subject’s request.

Indian Law
Under India Law, right to privacy is derived from right to life and personal liberty under Article 21 of
Indian Constitution. However, as fundamental rights are enforceable against state, for private persons,
Information Technology Act, 2000 and Information Technology (Reasonable security practices and
procedures and sensitive personal data or information) Rules, 2011 are the present prevalent
legislations which governs data protection concerning private bodies.
As there was no separate active data protection law, there was a lot of ambiguity in the subject.
Subsequently, Justice B.N. Srikrishna Committee came with Personal Data Protection Bill, 2018 (“2018
bill”)4 which included a right to be forgotten which was different than the one in GDPR as under the
2018 bill, the right provides for ‘restriction of processing’ and not erasure. Further, the exercise of the
right is subject to the decision of the adjudicating officer who is charged with the responsibility of
determining the validity of such a request. However, in 2019 the updated version of Personal Data
Protection Bill came out as Personal Data Protection Bill, 2019 (“2019 bill”)5 which along with right to
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forgotten also contains a right to correction and erasure of personal data which is no longer necessary
for the purpose for which it was processed subject to certain conditions followed with a provision to
notify all relevant entities or individuals to whom such personal data may have been disclosed
regarding the relevant correction, completion, updation, or erasure. The 2019 bill dealt with a relatively
comprehensive version of the right as compared to 2018 bill which reduces uncertainties and
ambiguities from the law.

Conclusion
It is clear that the interpretation and scope of the right is still being explored and breathing. Apart from
several issues, the most fundamental issue is that it is pragmatically impossible to implement the
right effectively as the enforceability of the right will be according to the jurisdiction, whereas the
internet is ubiquitous which makes the right a domestic response to a global issue.
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Disclaimer
All information provided by E TRST in this document is compiled from credible and reliable sources.
Although reasonable care has been taken to ensure that the information provided is accurate,
however, all the information provided is on an “as is” basis and for educational purposes only. All
information in the document is provided in good faith, however, we make no representation or warranty
of any kind, express or implied, regarding the accuracy, adequacy, validity, reliability, availability or
completeness of any information in the document. Under no circumstance shall we have any liability
to you for any loss or damage of any kind incurred as a result of the use of the document or reliance
on any information provided in the document. Your use of the document is solely at your own risk.
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